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Education and Culture Committee 

Children and Young People (Scotland) Bill 

Muir Maxwell Trust 

Introduction 

1. The Muir Maxwell Trust (MMT) welcomes the opportunity to contribute to the 

Committee’s scrutiny of this Bill.  

2. The MMT is the UK’s leading paediatric epilepsy charity, focusing on the care 

and treatment of those with complex forms of epilepsy. 

3. Established in 2003, we aim to make a difference by providing profoundly 

learning disabled children and their families with practical support while raising 

awareness and understanding of their conditions.  

What the Bill means for profoundly learning disabled children 

4. We are encouraged by the general framework of this Bill and the structure it 

proposes to put in place across all areas of children’s services.  

5. MMT works on behalf of children who are profoundly learning disabled by one or 

more neurological disorders and these children typically need constant 24/7 

supervision and care, much of it on a one-to-one basis. The task of safeguarding 

their wellbeing, therefore, doesn’t fall neatly to just one branch or level of 

Government. Their care instead demands joined-up working between Scotland’s 

local and national health, social care and education services.  

6. It is therefore encouraging to see the Scottish Government commit to 

restructuring children’s services in such a way as to put the needs of children and 

young people at the heart of service delivery and planning. 

7. From our standpoint, we have consistently argued that there needs to be a better 

service delivery pathway for these profoundly learning disabled children. For 

example, local authorities must undertake a Section 23 assessment, as 

mandated by the Children (Scotland) Act 1995, to establish the needs of children 

with disabilities. In many cases, however, these assessments are simply not 

being undertaken adequately, if at all. Getting this process right is therefore 

extremely important for local authorities, families and children and is an area in 

which this Bill can have a significant impact. 

8. We have long argued that: 

 A clear point of entry needs to be created so when special needs are 

identified, someone is accountable for informing parents about the Section 23 

assessment and carrying it out. 

 Section 23 arrangements need to be rigorously enforced with consequences 

for local authorities failing to follow the correct procedures. 
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 Clear timescales for assessment and subsequent delivery of care to ensure 

no child has to wait unnecessarily for help. 

 New assessments should be conducted on a regular basis so that the 

evolving needs of these children continue to be met as they grow. 

 Performance by local authorities on delivery of outcomes should be monitored 

on an on-going basis. 

9. These points in the context of the Bill’s provisions are explored in more detail 

below. 

Children’s service planning  

10. Plans for local authorities and health boards to develop joint children’s services 

plans will be a notable improvement over the existing children’s services plans 

currently required of local authorities. These new plans will aid greatly in the 

strategic planning of services and will help to tighten up the existing system. 

11. Importantly, the requirement to develop plans every three years and report on 

progress every year is a vast improvement over the current duty to review plans 

‘from time to time’ and will hopefully help to avoid the breakdowns in service 

provision that can sometimes occur between different public bodies.  

Child’s plans 

12. What is likely to be of greater relevance and importance to families with children 

with profound learning disabilities are to be the new child’s plans detailed in Part 

5 of the legislation. The children that the Trust works with are the very children 

that require targeted intervention from an array of public services required for a 

child’s plan. 

13. In the context of Section 23 assessments, we are pleased to see that these plans 

would mandate the type of information that would help guard against some of the 

pitfalls of the current system. This includes detailing the child’s wellbeing need; 

the targeted intervention which requires to be provided; the relevant authority 

which is to provide the targeted intervention; the manner in which the targeted 

intervention is to be provided; and the outcome in relation to the child’s wellbeing 

need which the targeted intervention is intended to achieve. 

14. Unfortunately, there is almost no detail as to the specific content and final form 

these child’s plans will take in the Bill, with much of the final guidance to be 

determined in the future. 

15. This has important implications in terms of how effective child’s plans will be in 

actual practice. For example, though the Bill also mandates the managing 

authority of the plan to review the effectiveness of individual children’s plans, 

there is no guidance as to the timescales for assessment or how frequently it will 

need to be reviewed.  
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16. Further detail around timescales is something that is needed if we are to fully 

gauge the likely effectiveness of these measures. In fact, it is hard to 

underestimate just how important defined timeframes are in terms of the 

provision of care for profoundly learning disabled children. It is crucial that 

provisions are included mandating a maximum timescale in which to conduct the 

assessment in addition to a strict timeframe within which to actually deliver the 

necessary care package. Without such timelines, children and families risk 

waiting an agonisingly long time for a proper care package. 

17. We would consider it to be a major oversight if there wasn’t a stipulation in child’s 

plans to allow for the creation of such timetables. Unfortunately, as we lack the 

necessary detail around the child’s plans we simply don’t know whether the Bill 

would meet these requirements.  

Enforcement 

18. There is a subsequent issue around the enforcement of these provisions. There 

is no guidance as to the sanctions for any public body or individual if they are 

found to be in breach of any statutory duties. A risk exists, therefore, that we 

merely replicate the situation faced by those children and families who feel let 

down by the current system. 

19. Related to this, there is also a huge gap in the legislation in that there is no clear 

right of appeal given to parents who are unhappy with the care provision that the 

Section 23 assessment has awarded them. 

20. This is hugely disempowering for parents and means that for some, the system 

simply will not function in their best interests. However, if there were timeframes 

applied to Section 23 assessments, as we describe above, any failure to 

undertake a proper assessment or provide care within a given period of time 

would then be in breach of statutory obligations. This would act as an efficient 

enforcement mechanism and open a right to appeal for families. 

21. Having such recourse when a Section 23 assessment fails families is simply vital. 

Parents must be confident that they will receive the proper help they need as well 

as have the ability to ask formally to review and amend their care package to 

make it more effective and responsive to their individual needs.  

22. If there is no allowance made for a clearly defined appeal process, local 

authorities risk continuing to fail some of the most vulnerable children in Scotland 

and their families.  

The ‘named person’ provision 

23. The Bill’s requirements for a ‘named person’ are very promising from the 

standpoint of profoundly learning disabled children and their families. Having a 

named person would help families through the assessment and service provision 

process and would avoid the situation of families being cast adrift when dealing 

with the care system. 
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24. However, the fact that the Bill does not legislate for a lead professional is 

unfortunate. This is despite the idea of a lead professional taking over where 

there are complex needs or where different agencies need to work together being 

an integral component of the Scottish Government’s Getting it Right for Every 

Child (GIRFEC) approach. 

25. According to the Scottish Government’s own definition, the lead professional is 

the individual best placed to provide coordinated and specialised support for 

children with complex needs. The named person, as defined in this legislation, 

may simply not have the knowledge or breadth of experience needed to 

effectively handle the needs of children with profound learning disabilities.  

26. Because the children we work with have extremely complex needs that demand 

different public services to work in partnership with one another, it is going to be 

these children and families that threaten to lose out. 

Will this Bill lead to other care improvements? 

27. With respect to the profoundly learning disabled children we work with, our other 

main concerns centre around better and more focused delivery of care and 

fostering a more responsive system of residential care. 

28. We feel specifically that the profoundly learning disabled should be identified and 

removed from the current system as too much time tends to be spent on 

inappropriate contact and assessment designed for children with greater abilities. 

29. Dedicated funding is also required to meet the needs of the profoundly learning 

disabled as we have concerns that local authorities are not prioritising their spend 

on this extremely vulnerable group. 

30. There also needs to be greater recognition that profoundly learning disabled 

children cannot always live at home. Though existing residential provision is of 

good quality, there is not enough of it and too much of it is far away from families. 

It is crucial that this situation is addressed going forward, especially for the 

extremely vulnerable young adults with profound learning disabilities for whom 

there is no suitable residential care in Scotland. 

31. While we wait to see how this Bill sits within the post-Public Bodies (Joint 

Working) (Scotland) Bill world of integrated health and social care systems, with 

the new rights and responsibilities accorded to public services, families and 

children in the Children and Young People legislation, we believe the Scottish 

Government will have more than enough impetus to begin moving on these other 

aspects of the care system that are in desperate need of improvement. 

Conclusion 

32. On the whole, this is a Bill to be welcomed. As ever, though, the devil is in the 

final detail of the proposals, which is not something we are likely to find out until 

well after the passage of this legislation. 
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33. I would welcome the opportunity to expand upon this submission in one of the 

Committee’s upcoming oral evidence sessions. 

Muir Maxwell Trust 

26 July 2013 


